Abstract This article considers whether there is any lawful authority for foreign armed forces assisting a territorial State during a non-international armed conflict to arrest and detain civilians. Taking the backdrop of Iraq and Afghanistan it considers relevant UN Security Council resolutions including Resolution 1546 (2004) relating to Iraq which authorized the multi-national force (MNF) 'to take all necessary measures' and provided for the internment, for imperative reasons of security, of civilians. In respect of Afghanistan, a number of resolutions authorized the International Assistance Stabilisation Force (ISAF) to 'take all necessary measures'. It challenges the notion that the positive rights under international humanitarian law applicable to an international armed conflict apply, mutatis mutandis, to a non-international armed conflict, where national law (including human rights law having extraterritorial effect) is of primary (although not of exclusive) significance. It also considers which body of national law, that of the sending or that of the receiving State, applies to determine the lawfulness of detention of foreign civilians. The article recognizes that the arrest and detention of civilians may be necessary during a non-international armed conflict but concludes that the lawful justification for doing so needs to be clearly established.
I. INTRODUCTION
In The Queen (Application of Maya Evans) v Secretary of State for Defence (2010) 1 the Divisional Court was called upon to determine whether there was a real risk that Afghan nationals held by British armed forces would suffer torture, inhuman or degrading treatment if transferred to the Afghan national authorities. In giving the judgment of the Court, Richards LJ commented that 'the law of armed conflict applies to military operations conducted in internal armed conflict.' 2 No one could quibble with this. The remainder of his proposition is more equivocal when he went on to say that 'subject to compliance with that law, UK armed forces operating in Afghanistan are authorised . . . to capture insurgents . . . the power to capture insurgents extends to a power to detain them temporarily.'
The real difficulty lies in the search for the source of this purported authorization to detain. By way of setting the scene this article will consider briefly the nature of the armed conflicts in Iraq and Afghanistan. It will then discuss whether any legal authority exists under international humanitarian law (IHL) for a State to detain foreign civilians in an international armed conflict and whether such a right also exists during the course of a non-international armed conflict which is conducted extra-territorially. If no such right exists under IHL could there be any other base to show an 'authorisation to . . . detain temporarily'? Finally, conclusions will be drawn.
In this context the term 'detention' 3 could refer to internment, detention for the purpose of holding a person in custody to interrogate him or her, to carry out an investigation with the aim of charging him or her with an offence, or for the purpose of transferring the individual to another State. In addition, a State may impose assigned residence on a protected person. Internment is usually imposed for an indefinite period, subject to review.
II. SETTING THE SCENE
Since 2004 4 British armed forces have captured and detained 5 a relatively large number of civilians in the course of armed conflicts both in Iraq and in Afghanistan. Other States have, to a various extent, acted similarly. 6 The period of detention has been either short or has amounted to internment. 7 It may also have involved the transfer of individuals to other participating nations 8 or to the authorities of the respective territorial States.
3 G Solis, The Law of Armed Conflict (Cambridge University Press, 2010, 224-5) draws attention to the fact that the term 'detainee' is not defined in any of the IHL treaties nor is it applied consistently. 4 The number of detainees held by the Multi-National Force (MNF) in Iraq in June 2005 was reported to be '6,000 . . . 
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By way of contrast, during the course of the 'troubles' in Northern Ireland a power to detain civilians for a maximum period of four hours was granted to members of the armed forces on duty. Without this statutory power soldiers would have had no more powers to arrest than those of a civilian, with much wider powers available only to police officers. 9 No such express statutory power to arrest and to detain civilians was, or has, been given to British armed forces conducting military operations in Iraq or in Afghanistan. In Iraq, however, United Nations Security Council Resolution 1546 (2004) did authorize the Multi-National Force (MNF) to intern civilians for imperative reasons of security. 10 Unlike Resolution 1546 for Iraq, Security Council resolutions referring to Afghanistan authorized States participating in ISAF 'to take all necessary measures to fulfil its mandate', 11 a term discussed below.
It is generally accepted that an armed conflict is one where 'there is . . . protracted armed violence between governmental authorities and organised armed groups or between such groups within a State.' 12 In Afghanistan there are a number of different arrangements between groups of States and the Government of Afghanistan designed to assist that Government. 13 There are also a number of groups, of one form or another, antagonistic to the government itself or to the rule of law. These include the 'Taliban, Al-Qaida, illegally armed groups, criminals and those involved in the narcotics trade'. 14 There can be little doubt that currently a non-international armed conflict exists within the whole territory of Afghanistan, even though actual combat is taking place in 9 The Northern Ireland (Emergency Provisions) Act 1973, s 12. The power to search a dwelling house was given by s 13. The United Kingdom government never recognized the situation in Northern Ireland as an 'armed conflict', although it did issue a derogation notice to the Council of Europe in relation to art 5 of the European Convention on Human Rights. It might be argued that the issue of a derogation notice ( The Taliban and Al-Qaida are likely to, and (possibly) illegally armed groups will, come within the generic term 'organised armed groups'. 18 Criminals and those involved in the narcotics trade will not. 19 The fact that there are different groups which may come into contact with ISAF, some of whom will be parties to the conflict whilst others will not clouds the power (if any exists) to arrest and detain Afghan nationals.
What is the legal status of those States assisting the Government of Afghanistan? A literal interpretation of Article 1 of Protocol II and Common Article 3 suggests that only the territorial State can be a party to a non-international armed conflict occurring on its territory. This is probably what was intended when these Article were being drafted. A purposive interpretation of each would, however, suggest that States assisting the territorial State at its request would be bound equally providing such States were party to each. 20 Should this interpretation not be accepted participating States have both an obligation to ensure respect for the Geneva Conventions in all circumstances 21 and to comply with relevant customary international law. 22 15 The definition of an armed conflict in Tadic (n 12) stresses that it will exist over the whole of the territory of the State 'whether or not actual combat' is occurring in only part of it. The nature of the International Stabilisation Assistance Force (ISAF) also leads to this conclusion. It is suggested that categorizing the conflict as 'internationalised', due to the participation of ISAF, merely provides a factual rather than a relevant legal distinction. 16 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to Victims of Non-International Armed Conflicts (1977) . 17 Protocol II, art 1; Common art 3 refers to 'each Party to the conflict'. Although Common art 3 also refers to 'armed forces' it cannot be referring only to armed forces of the State. The role of a police force is envisaged in IHL as to apply national law. Since they would be an organ of a 'party to the conflict' (the State) they would also be required to avoid the proscriptions imposed by IHL during a non-international armed conflict. Compare the position if the National Police take their orders from the Afghan National Army, see J-M Henckaerts and L Doswald-Beck, Customary International Humanitarian Law (Cambridge University Press, 2005) Rule 139. 18 The factual indicia for the status of such a group can be seen in Prosecutor v Haradinaj, (n 12) para 50ff (re-trial ordered on appeal); Prosecutor v Boskoski, (n 12) para 23. 19 The definition of armed conflict (n 12) 'serves to distinguish non-international armed conflict from banditry, riots isolated acts of terrorism, or other similar situations', Prosecutor v Haradinaj, (n 12) para 38. 20 See the Vienna Convention on the Law of Treaties, 1969, art 31(1). All States are party to the Geneva Conventions 1949. In Afghanistan, some participating States are not party to Protocol II. They would, of course, be bound by those obligations contained in the treaty which represented customary international law. 21 Common art 1 to the Geneva Conventions 1949, which would apply to Common art 3 and to Protocol II. 
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III. THE POWER UNDER IHL TO DETAIN FOREIGN CIVILIANS DURING AN INTERNATIONAL ARMED CONFLICT
There is little doubt that a Party to an international armed conflict is permitted to impose assigned residence, internment or imprisonment on protected persons. 23 The latter form of detention assumes that the occupying power has established its own courts in the occupied territory. This has not been the general practice during short periods of occupation in recent times. 24 If it does, however, do so it will be able to detain the protected person prior to trial. 25 Unlawful confinement is a grave breach of Geneva Convention IV and could, if of a sufficient scale, amount to a crime against humanity. 26
IV. IS THERE A POWER UNDER IHL TO DETAIN FOREIGN CIVILIANS DURING A NON-INTERNATIONAL ARMED CONFLICT OCCURRING EXTRA-TERRITORIALLY?
It appears axiomatic that those who claim IHL grants them a power to do something should be able to point specifically to the source of that power. 27 During an international armed conflict there are a number of specific examples where such express powers are given. Thus, combatants (as defined) have the right to participate directly in hostilities. 28 They may target military objectives, 29 detain prisoners of war, 30 'take such measures of control and security in regard to protected persons as may be necessary as a result of the war' 31 and enact a limited range of penal provisions if in occupation of territory. 32 In the course of a non-international armed conflict, where the national law 33 of the territorial state will also apply, the terminology of IHL takes a different format. This is 28 Protocol I, art 43(2). 29 Protocol I, art 52(2) and, in effect, kill a proportionate number of civilians, art 51(5)(b). 30 Geneva Convention III, 1949, art 5 and be subjected to the law of the detaining power, art 82. 31 Geneva Convention IV 1949, art 27. 32 Geneva Convention IV arts 64-7. 33 This could be its normal criminal law with, or without, the addition of any particular emergency law. In addition, it might be supplemented by the implementation of specific war crimes applicable during a non-international armed conflict. This is the effect of a State implementing due to the overlapping role of national law. Here IHL is generally stated in negative, rather than in positive, terms. It prohibits acts, such as attacking those who do not take a direct part in hostilities or who have ceased to do so. 34 It does not, of itself, give a legal power to attack those who do take a direct part in hostilities. 35 Although IHL recognizes that some form of detention related to the conflict is likely to take place during a noninternational armed conflict it does not give a specific legal power to arrest and detain civilians. 36 It may be thought that this argument is merely theoretical and is based upon sophistry. Law can be drafted in either a positive or negative format but have the same effect. 37 On the other hand a positive formulation, which gives a right to act in a particular way under IHL, may be inconsistent with the national law of a State taking part in a non-international armed conflict outside its territory. 38 It should not be forgotten that national law must play a part in any non-international armed conflict. This is not only to prevent the armed forces of the State from acting as if they are fighting in an international armed conflict during which they would be entitled to attack 'combatants' and, within limits, military objectives with heavy weaponry. It is also an important source of law (although not the only one) to hold to account individual members of the armed forces and civilians who have taken an active part in hostilities. The desire to eradicate impunity for actions during a non-international armed conflict should be as strong at the national as it is at the international level. National law will determine when civilians can be attacked by security forces, be arrested, detained and so art 8(2)(c) and (e) of the Rome Statute 1998 to give effect to its complementarity provisions. See generally, Y Sandoz et al (eds), Commentary on the Additional Protocols (Geneva, 1987) para 4599. It could also be 'rebel law', see (n 43). 34 Common art 3; Protocol II, arts 4, 13(2), 14-17. 35 Even if by implication it does confer such a power this does not determine that IHL applies in place of national law, although it is recognized that it has given rise to debate as to whether the appropriate model is one of law enforcement or of IHL. See, for example, the articles contained in 37 There are many examples in that part of IHL which applies to an international armed conflict, where a form of negative or positive drafting of the treaty provisions can be said to show no practical difference. Thus, Geneva Convention III, art 13 requires that 'prisoners of war must at all times be humanely treated.' It would make no practical difference if this requirement was stated negatively, to the effect that it is prohibited to treat prisoners of war inhumanely. 38 The Interpretive Guidance on the Notion of Direct Participation in Hostilities under International Humanitarian Law (2009) 90 IRRC 991 treats a civilian having a 'continuous combat function' as someone who takes a direct part in hostilities. In consequence, he can be attacked. By itself this does not give the armed forces of a State, operating in the course of a non-international armed conflict, any lawful power under national law to attack such an individual merely because of this functionary position he holds. In The Queen (on the Application of Maya Evans) v Secretary of State for Defence (n 1) para 17, Richards LJ stated that 'the law of armed conflict applies to military operations conducted in internal armed conflict.' He went on to say that 'subject to compliance with that law, UK armed forces operating in Afghanistan are authorised to kill . . . insurgents.' Quaere whether this statement is correct in the general way in which it is stated.
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International and Comparative Law Quarterly on. It was this law, irrespective of whether the UK had accepted that an armed conflict was taking place, which determined whether British soldiers could arrest civilians during the troubles in Northern Ireland as discussed above. National law may have incorporated within it the human rights obligations of the State and a power to derogate from some of these obligations in just such a situation. Where this is the case international human rights law is not merely another branch of international law to set alongside IHL in determining which of them is the lex specialis. Its status as national law achieves that, although subject to one important caveat. If IHL is not implemented in, or does not form a part of, national law it will act as a legal backstop (albeit a very important backstop), at the international level, providing limits to the conduct of members of the armed forces or of organized armed groups during a noninternational armed conflict.
If, contrary to the position being argued, IHL does establish a power to detain during a non-international armed conflict and it replaces national law on this issue for the duration of a non-international armed conflict, it would have serious consequences. First, if the applicable law (national law or IHL) were to vary upon such an assessment of whether an armed conflict of this type was taking place unacceptable uncertainty would exist in the absence of such a declaration by the territorial State or by an international court before which the issue is brought for decision. 39 Secondly, the power (in limited circumstances) of States to derogate from one or more human rights treaties to which they are party would be rendered otiose simply if a State could allege that its national law (on which a power to derogate will bite) has been 'replaced' by IHL for the duration of the conflict. 40 Thirdly, it may disturb the normal rules within that State concerning the relationship between national and international law. Fourthly, a practical way of looking at this issue is to determine by which law a soldier, who acts inappropriately during the course of a non-international armed conflict, is to be judged. This is very likely to be his national law rather than any branch of international law. It is generally accepted that IHL can apply alongside human rights treaties where it is relevant. This is quite different from arguing that IHL replaces national law in its entirety during a non-international armed conflict. 41 He will, of course, be liable to both systems but his liability under international law cannot preclude his liability under national law unless this is specifically provided. His national law is likely to take into account the particular circumstances (the armed conflict) and the rules of engagement (ROE) issued to him in determining whether his actions were lawful under national law. In relation to art 5 the European Court of Human Rights has drawn attention to the principle that 'any deprivation of liberty must not only have been effected in conformity with the substantive and procedural rules of national law (emphasis added) but must equally be in keeping with the very purpose of art 5 [and] . . . to ensure the accountability of the authorities to account for individuals under their control', Bazorkina v Russia, App no 69481/01, Judgment 27 July 2006, para 146; Gelayevy v Russia Judgment, 15 July 2010, para 155. Where he is alleged to have committed an offence under the Rome Statute 1998, art 8.2(c) or (e) the complementarity provisions provide the primary jurisdiction to be trial before a national court.
Fifthly, the ICRC Interpretive Guidance on the notion of civilians taking a direct part in hostilities 42 suggests that those who undertake a continuous combat function could be attacked at any time (rather than being arrested and detained). Given that the State's armed forces would be unable to determine whether an erstwhile civilian falls into this category or not (unlike a person entitled to prisoner of war status during an international armed conflict) the possibility of a shoot-to-kill policy adopted by the State would become a real possibility. This may be inconsistent with the national law. It is considered very unlikely that the State would consider captured fighters as if they were entitled to be treated prisoners of war and thus be immune from the national law for acts committed consistent with IHL. The current principle, by which they can deal with captured fighters under their own national law, suits States very well. 43 Finally, it is clear that IHL itself recognizes that national law will continue to apply during a non-international armed conflict. 44 It is, however, a feature of the legal regime applicable in this type of armed conflict much neglected in the literature. 45 Despite much greater attention being paid to the rules of customary international law and whether they are applicable to a non-international armed conflict, the legal norms applying to this type of conflict are not identical to those applicable during an international armed conflict. 46 Not the least of these differences is the role that national 42 See n 38. 43 There is an argument to the effect that during a non-international armed conflict members of organized armed groups should, upon capture, be treated more favourably than other categories of fighters in order to try to ensure reciprocity of treatment. This is not currently reflected in IHL. Were it to do so it would give the armed forces of the State and members of organized armed groups a more equal status under international law assuming that the organized armed group considered itself bound by IHL and was able to implement the appropriate obligations. 
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International and Comparative Law Quarterly law plays in intra-State armed conflicts within the human rights context. Thus, in the conflict in Chechnya the European Court of Human Rights has stressed the need to apply national law in a way consistent with the Convention. 47 It is, therefore, misleading to assume that 'combat operations' take on the same form if an international armed conflict becomes a non-international one. 48 Should a civilian be detained who is not a member of an organized armed group but who is, in the terms of the UN Security Council resolutions relating to Afghanistan, a member of an 'illegally armed group', a 'criminal' or a person 'involved in the narcotics trade', he would not be a person to whom IHL is addressed. Moreover, there is not, unlike the position in international armed conflict, a mechanism provided by IHL to determine the status of an individual. 49 For such a person national law will play the most significant role in determining the legality of his detention.
If IHL does not give a power to detain civilians it seems unlikely that NATO, which conducts ISAF operations, should possess such a power. Its 'agreed detention policy for ISAF' which it claims to be 'consistent with international law' should be categorized as a statement of policy rather than a reference to lawful justification. 
V. OTHER POSSIBLE LEGAL BASES FOR A POWER TO DETAIN DURING A NON-INTERNATIONAL ARMED CONFLICT CONDUCTED EXTRA-TERRITORIALLY
Unlike the effect of Security Council Resolution 1546 the resolutions relating to Afghanistan do not give a direct power to intern. They do, however, give a power to 'take all necessary measures'. Is this form of words sufficient to justify detention by ISAF?
In relation to the UK it might be expected that the Secretary of State in The Queen (Maya Evans) v Secretary of State for Defence would have taken the view that there was a power to intern those who were a security risk and that such a measure would have been encompassed within the direction of the Security Council to ISAF to take 'all necessary measures'. Yet he did not do so and is reported as having taken the view that the UK had no power to intern indefinitely in Afghanistan, although he claimed a power to detain for short periods. 51 The alternative interpretation of the Secretary of State's view would be that a Security Council resolution which did not refer to a specific power of internment could not grant one, although it could give a power to detain for a short period. If this were to be the case at least three questions arise. First, what length of time would distinguish detention from internment? Secondly, would it mean that detention rather than internment requires the State to have an intention to question an individual for a short period, to charge or to transfer him or her? Finally, should it be acceptable that a power to detain (which is likely to breach the normal principles adopted in relation to deprivation of liberty in various human rights treaties) be implied from a Security Council resolution authorizing 'all necessary measures'? In any event, the essential requirement to comply with human rights obligations is that the detention of an individual must be 'lawful'. 52 The lawfulness of the detention can be judged only by national law in the absence of a justification based on international law. 53 A UN Security Council resolution cannot, however, give a power to arrest and detain civilians and thus alter national law, unless that national law permits it. 54 What IHL can do, through Articles 5 and 6 of Protocol II read together, is to ensure that, at the international level, a certain minimum standard of treatment is given to individuals who are detained. 55 The applicable national law in Afghanistan could not be English law since the territorial State has not consented to the national law of the sending state applying on its 51 See (n 1), Richards LJ, para 17. 53 J-M Henckaerts and L Doswald-Beck (n 17), Rule 99 and 347, which assumes that national law is in place to prevent arbitrary deprivation of liberty since it refers to a person arrested on a criminal charge. Thus, the procedural safeguards referred to in Rule 99 include the obligation to inform the person of the grounds for arrest and to bring him promptly before a judge. Strictly, a deprivation of liberty should be lawful under national law and under the State's international human rights obligations, A v Australia, (1997) CCPR/C/59/D/560/1993, para 9.5. 54 This is certainly the case for those States which require international law to be implemented into national law to have any effect on that law. In the UK the United Nations Act 1946 is concerned only with UN Security Council resolutions passed under art 41 and it requires the relevant parts of such resolutions to be implemented into English law by an Order in Council. 55 Y Sandoz et al, (n 33) para 4573. The State's international human rights obligations will also be of significance.
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International and Comparative Law Quarterly territory in respect of suspected insurgents 56 nor has the UK attempted to apply detention powers under English law to the territory of Afghanistan. English law has not been altered by Protocol II since the United Kingdom has not implemented it as such. 57 It cannot, therefore, as a treaty commitment, be part of English law. There are 'detailed standard operating instructions on how to detain individuals, look after them in detention and, where appropriate, manage their onward transfer to the Afghan authorities', 58 in the form of a policy statement, which may, or may not, reflect English law. It determines the rights of internees in relation to treatment and transfer but it does not give an express power to detain individuals. Unless, however, the legal source of the power to issue such an order to detain is clear its legitimacy under English law cannot rest alone on the fact that the order was promulgated as a policy statement. Whilst it may be argued that this is a technicality it should not be overlooked that in some States the detention of civilians by a military authority for a period of up to 96 hours (as is the practice in Afghanistan) is an interference with the liberty of individuals who are not subject to military law. It would clearly be contrary to English law if were to be carried out within the UK. 59 Should the practice of detention form part of the rules of engagement issued to British soldiers in Afghanistan this would not give it any legitimacy, as such, under English law. It is well established that the rules of engagement are not, in themselves, a source of lawful authority. 60 Any suggestion that an order to detain civilians has been issued, like Queen's Regulations, under the royal prerogative can be defeated by uncertainty as to whether the prerogative could apply to permit the detention of foreign nationals in foreign territory. 61 In similar vein it is unlikely to amount to an act of State. 62 Unless 56 See Mactavish J, Amnesty International Canada v Chief of the Defence Staff for the Canadian Forces (n 6), para 182 (referring to the law of Canada). Indeed, 'Task Force Afghanistan's Theatre Standing Order 321A recognizes international law as the appropriate standard governing the treatment of detainees,' ibid, para 180. 57 Although specific criminal offences which can be committed during a non-international armed conflict are established as part of English law by the International Criminal Court Act 2001. Other States may take the view that customary international law is a direct part of their national law even where it creates new criminal offences. 58 The Queen (Application of Maya Evans) v Secretary of State for Defence (n 1), Richards LJ, para 20. Selected passages from these standard operating instructions are quoted at para 21. 59 The Armed Forces Act 2006 permits detention of a person subject to service law without charge for up to 96 hours but only if authorized by a judge advocate, s 101(4). In addition, the crime under English law, of false imprisonment can apply whatever the length of the period of detention if there is no lawful justification for the detention. ministers have a lawful power to authorize detention for a period longer than 96 hours it is difficult to see how their intervention could legitimize detention under English law (and international law) for these periods. 63 The remaining possibility is that in relation to the legal cover for the detention of civilians even for a short period by ISAF in Afghanistan the law of the territorial State is the relevant national law. Is the government of Afghanistan permitted by its law to authorize ISAF armed forces to arrest and to detain Afghan nationals? 64 Even if it is are the grounds of arrest identical to any which may be included within the rules of engagement issued to ISAF soldiers? 65 The practice 66 in Afghanistan is for British forces to transfer detainees before the expiry of 96 hours from capture. Is this a period selected in order to comply with Afghanistan's obligations under its constitution, 67 the International Covenant on Civil and Political Rights 1966 68 or has it been chosen by the British military authorities? It seems clear that the national law of both the sending and receiving States can apply during this type of armed conflict but for different purposes. Military law normally travels with the members of armed forces to govern their actions. The law of the receiving State will continue to apply to govern the actions of anyone on its territory (whether insurgents or not). 69 This means that the criminal law to be applied against nationals of the receiving State will be that of their own State.
The power to arrest, given to members of an MNF contingent in Iraq, was stated to be the Iraqi law in force. 70 It is not clear whether this alleged Iraqi law, by itself, would impose any obligations on MNF soldiers for a number of reasons. Even if it was valid Iraqi law how did it apply to MNF soldiers giving them direct legal authority to arrest and detain Iraqi nationals after the occupation came to an end at which time they were engaged in a non-international armed conflict? Was it through the mechanism of the status of forces agreement 71 whereby members of the MNF were obliged to respect Iraqi law? 72 If so, as discussed above, a treaty or any other form of agreement between or among States cannot impose legal obligations, by itself, on British soldiers. Was it through the orders given to soldiers by their commanders, whether in the form of their rules of engagement (ROE) or not? If so, it might be asked how commanders can give a lawful power on the part of soldiers to arrest and to detain foreign nationals. Similar arguments could be made, mutatis mutandis in relation to Afghanistan. 73 Members of the MNF in Iraq were, and ISAF are, immune from territorial legal process and subject to the exclusive jurisdiction of their own State. 74 Their legal status in this regard is irrelevant to the applicability of the respective national law operating within those States. 75 In essence, if the local national law permitted a member of the MNF or ISAF to arrest and detain civilians but their own national law did not the liability of the individual soldier for doing so would have to be based on the latter.
VI. CAN DETAINEES BE TRANSFERRED TO THE TERRITORIAL STATE?
A State Party to the European Convention on Human Rights or the Torture Convention 1984 will owe a duty of non-refoulement to those whom it detains where there is a real risk that, if transferred, such an individual would suffer torture, degrading or humiliating treatment. Indeed, the Divisional Court in the Maya Evans case explored in considerable detail the possible transfer locations and concluded that transfer could be made to some, but not to one possible Afghan detention facility. 76 transfer, time is not on the side of the transferring State since the UK practice has been to detain Afghan nationals for no longer than 96 hours. This requires almost continuous knowledge of the conditions at each transfer location, along with some form of monitoring of the transferees. It is not unrealistic to foresee a situation where no transfer could take place or could do so only after a more extended period of detention. In this situation the lawful justification for the detention becomes crucial if the detaining State wishes to show that its actions have a sound legal base.
VII. CONCLUSIONS
It appears necessary, reasonable and proportionate for States cooperating with the territorial State during the course of a non-international armed conflict to be able to detain for a short period those whom it suspects of acts prejudicial to the safety of its armed forces or who would harm the civilian population. 77 Transferring those individuals to the judicial authorities of the territorial State is normally preferable to undertaking an internment role for some indefinite period. In so far as this was the policy of ISAF in Afghanistan it appears to be an entirely reasonable position to take.
Transferring detainees to the territorial State may, however, not be possible due to the need to ensure they will not be subjected to torture, inhuman or degrading treatment, or other possible breaches of a human rights treaty once transferred. This is a specific issue which not only may be faced on the ground but it will also need to be considered by a State before it agrees to assist another State during a non-international armed conflict.
In order to avoid arbitrary detention it is essential to ensure that this short-term detention has a clearly defined legal base. At the international level the detention may, or may not, be justified through the medium of a UN Security Council resolution, whether it is one giving a power of internment or one which permits a State to take 'all necessary measures'. It is not, however, clear that in these circumstances IHL will give States a sound legal basis for even short-term detention.
At the national level the position is much more equivocal. For a State like the UK, which has implemented the European Convention on Human Rights into its national law, a breach of that Convention may be unlawful under national law. 78 In short, if the detention does not comply with Article 5 of that Convention the UK will have to issue a derogation notice to avoid it acting unlawfully. 79 By itself this will not, however, create 77 See M Sassoli, 'The International Legal Framework for Stability Operations. When May International Forces Attack or Detain Someone in Afghanistan' (2009) 39 IYBHR 177, 210 who draws attention to the importance of ensuring that the law remains realistic, otherwise potential detainees could become 'disguised battlefield casualties'. 78 It is in the UK, Human Rights Act 1998, s 6. 79 This is the effect of Al-Jedda v United Kingdom, App no 27021/08, Judgment, Grand Chamber, 7 July 2011, para 99. It is likely that the European Court of Human Rights will have to accept that its interpretation of art 1 of the Convention in Al-Skeini v United Kingdom, App no 55721/07, Judgment of the Grand Chamber, 7 July 2011 will lead to the conclusion that art 15 of the Convention can apply to a non-international armed conflict occurring outside the territory of the State party. Following the Al-Jedda case it is considered unlikely that the UN Security Council would frame a resolution in such a way as to produce an express conflict with a human rights treaty and thus cause the United Nations Charter, art 103 to be invoked.
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